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STATEMENT OF THE CASE
Nature of the Case
Richard Ernest Andersen challenges the district court’s order awarding restitution
to the Boise City Attorney’s Office for its payment of medical expenses and worker’s
compensation benefits to Boise City Police Officer Jim Cromwell for a back injury.
Officer Cromwell claimed to have sustained the injury during his arrest of Mr. Andersen.
Mr. Andersen contends that the district court abused its discretion by ordering him to
pay over $50,000 in restitution because it failed to give proper weight to his current
inability to pay and his limited future earning ability.
Statement of Facts and Course of Proceedings
In September of 2014, the State filed a Criminal Complaint alleging Mr. Andersen
committed a felony offense for battery on a police officer, in violation of
I.C. §§ 18-915(3), -903(a), and three misdemeanor offenses (malicious injury to
property and two counts of battery). (R., pp.8–10; see also R., pp.30–32 (Amended
Complaint).) These allegations arose out of the following facts, summarized by the
district court in its restitution order:
According to the police reports, on September 23, 2014, at about
5:45 a.m., Andersen arrived unannounced at the residence of Davian
Stapleton. Stapleton does not know Andersen. Andersen claimed he had
taken acid and proceeded to throw Stapleton’s dishes and glasses onto
the floor, breaking numerous items in the process. Stapleton fought with
Andersen and Andersen spit blood on Stapleton.
When police arrived, Andersen had urinated on himself and his
face was bloody. Andersen was jumping up and down and officers
ordered him to sit. Andersen cursed at officers and aggressed Corporal
Parry Markle. Officer Jim Cromwell grabbed Andersen by the arm to
control Andersen’s movements and Andersen resisted. Officer Cromwell
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used a technique to take Andersen to the ground. Andersen kicked Officer
Cromwell twice and Officer Cromwell delivered knee strikes to Andersen.
Officer Cromwell was able to place handcuffs on one wrist, but Andersen
refused to put his other hand behind his back as ordered. Andersen
continued to physically resist. Officer Cromwell delivered several more
knee strikes to Andersen and was able to get Andersen’s other wrist in the
handcuffs. Andersen then kicked Officer Cromwell again in the left leg.
Officers had to hobble Andersen. According to Officer Jordan McCarthy,
Andersen was ranting and raving and not making any sense. Officer
McCarthy noted Anderson was spitting blood and licking the pavement.
According to Officer McCarthy, Stapleton’s kitchen was in complete
disarray with a large amount of broken glass, tipped over chairs and other
items strewed on the floor.
Officer McCarthy photographed injuries to Officer Cromwell’s left
hand and saw that his pants were torn. Officer Cromwell accompanied
paramedics and Andersen to a local hospital so Andersen’s injuries could
be treated. After another officer arrived at the hospital, Officer Cromwell
returned to the police station. Sometime later on September 23, 2014, it
appears Officer Cromwell was treated at the emergency room at
St. Alphonsus Regional Medical Center for injuries sustained in the
incident with Andersen. The emergency room physician referred Officer
Cromwell to a neurosurgeon, Dr. Paul Montalbano, for treatment of an
acutely herniated disc. Dr. Montalbano later surgically repaired the
herniated disc.
(R., pp.142–43.)
Mr. Andersen waived a preliminary hearing, and the magistrate bound him over
to district court. (R., pp.77–80.) The State filed an Information charging Mr. Andersen
with battery on a police officer and three misdemeanor offenses (malicious injury to
property and two counts of battery). (R., pp.84–85.) In March of 2015, Mr. Andersen
pled guilty to battery on a police officer, one count of misdemeanor battery, and
malicious injury to property. (R., pp.116–17; see also R., p.103.) For battery on a police
officer, the district court sentenced Mr. Andersen to five years, with two years fixed,
suspended the sentence, and placed him on probation. (R., pp.117–120.) The district
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court directed the State to schedule a hearing if the parties could not stipulate to a
restitution amount within sixty days. (R., p.120.)
In July of 2015, the State filed a Motion for Restitution in the amount of
$53,786.61 for losses incurred by the City of Boise and the Boise City Police
Department. (R., pp.124–25.) In January of 2016, the district court held on hearing on
the motion. (R., p.141; see generally Tr., p.1, L.1–p.67, L.2.) The State elicited
testimony from Jason Carrier, a senior claims adjuster for Intermountain Claims, which
is a third party administrator for the City of Boise’s worker’s compensation claims.
(Tr., p.2, L.11–p.3, L.1.) The district court admitted the State’s Exhibit 1, a summary of
payment data created by Intermountain Claims. (State’s Ex. 1; Tr., p.12, Ls.11–17.)
Ultimately, the State requested $50,705.91 in restitution, about $3,000 less than its
original request. (Tr., p.29, Ls.7–13; see State’s Ex. 1.) The district court took the matter
under advisement. (Tr., p.66, Ls.19–21.)
On January 12, 2016, the district court issued a Memorandum Decision and
Order Re: Restitution. (R., pp.142–49.) Relying on the State’s Exhibit 1, the district court
outlined the separate categories and amounts paid contributing to the State’s total
requested amount of $50,705.91:
1. Payments for Permanent Partial Disability/Permanent Partial
Impairment rating of 10% for back injury: $18,810.00
2. Payments to Hospitals: $12,744.83
3. Payments for Physical Therapy: $1,377.76
4. Payments to Doctors: $9,982.79
5. Payments for Radiology: $192.08
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6. Payments related to the Medical Fee Schedule:1 $387.14
7. Worker’s Compensation Benefits:2 $7,211.31.
(R., pp.144–45.) The district court determined that restitution in the full amount
requested by the State was appropriate. (R., pp.145–49.) The district court issued an
Order for Restitution and Judgment wherein it ordered Mr. Andersen to pay the Boise
City Attorney’s Office $50,705.91. (R., pp.151–52.) Mr. Andersen filed a timely Notice of
Appeal from the district court’s Order for Restitution and Judgment. (R., pp.151–52,
153–54.)

1

The district court explained this category as:
The Industrial Commission has adopted a Medical Fee Schedule which
sets forth a detailed schedule of maximum fees which can be paid to a
medical provider for covered medical treatment of any worker’s
compensation claimant. See IDAPA §§ 17.02.09.000 to .034
Intermountain Claims Inc. contracts with Equian LLC to review medical
billings to ensure no payment will exceed the Medical Fee Schedule.

(R., pp.144–45.)
2 The district court again explained:
Due to the injuries sustained in the incident with Andersen, Officer
Cromwell was released from work for a number of weeks. Normally, an
injured worker who cannot work is entitled to a worker’s compensation
benefit which is calculated as a percentage of the worker’s average
weekly wage. However, under the Peace Officer and Detention Officer
Temporary Disability Act, [I.C. §§ 72-1101 to -1105], Boise City has to pay
the full wages of an officer who cannot work due to injuries inflicted by
another person while the officer was performing the duties of a peace
officer. During the time that Officer Cromwell was released from work,
Boise City paid his full wages. The amounts listed in this category
represent the worker's compensation benefits that Officer Cromwell would
have received as a percentage of his wages. These amounts represent
about one-half of Officer Cromwell's full wages actually paid to Officer
Cromwell. Boise City can seek reimbursement for the additional amounts
actually paid from the Peace Officer and Detention Officer Temporary
Disability Fund. See IDAPA § 17.02.04.004.
(R., p.145.)
4

ISSUE
Did the district court err when it ordered Mr. Andersen to pay $50,705.91 in restitution to
the Boise City Attorney’s Office for Officer Cromwell’s injury?
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ARGUMENT
The District Court Erred When It Ordered Mr. Andersen To Pay $50,705.91 In
Restitution To The Boise City Attorney’s Office For Officer Cromwell’s Injury
A.

Introduction
Mr. Andersen challenges the district court’s restitution order for him to pay over

$50,000 for Officer Cromwell’s back injury. He asserts that the district court abused its
discretion by failing to adequately consider his current and future inability to pay.
B.

Standard Of Review
“‘The decision regarding whether to order restitution, and in what amount, is

within the district court’s discretion,’ guided by factors in Idaho Code section
19-5304(7).” State v. Hurles, 158 Idaho 569, 573 (2015) (quoting State v. Corbus, 150
Idaho 599, 602 (2011)).
When a trial court’s discretionary decision is reviewed on appeal, the
appellate court conducts a multi-tiered inquiry to determine: (1) whether
the lower court correctly perceived the issue as one of discretion; (2)
whether the lower court acted within the boundaries of such discretion and
consistently with any legal standards applicable to the specific choices
before it; and (3) whether the lower court reached its decision by an
exercise of reason.
State v. Torrez, 156 Idaho 118, 120 (Ct. App. 2014).
C.

The District Court Abused Its Discretion By Ordering Mr. Andersen To Pay The
Full Amount Of Restitution In Light Of His Current And Future Inability To Pay
“Idaho’s restitution statute permits a court to order restitution for ‘any crime which

results in an economic loss to the victim.’” Corbus, 150 Idaho at 602 (quoting I.C. § 195304(2)). “In determining an amount for restitution, a court must consider a defendant’s
indigency.” State v. Cottrell, 152 Idaho 387, 398 (Ct. App. 2012). “Idaho Code §

6

19-5304(7) provides that a court “shall consider . . . the financial resources, needs and
earning ability of the defendant.” State v. Olpin, 140 Idaho 377, 379 (Ct. App. 2004). A
defendant’s inability to pay alone does not preclude or limit a restitution award, but it is a
factor that the district court must consider when “it makes a discretionary restitution
determination.” Id. The district court may consider an indigent defendant’s “future ability
to pay,” such as, for example, the defendant’s “business acumen to earn money for
restitution upon his eventual release from prison.” State v. Bybee, 115 Idaho 541, 543
(Ct. App. 1989).
Here, Mr. Andersen contends that the district court failed to adequately consider
his inability to pay restitution. In ordering Mr. Andersen to pay the full amount of
restitution, the district court provided: “[T]he Court is fully aware it is unlikely that
Andersen will ever pay the restitution in full. At the same time, the Court also considered
and hopes that Andersen’s future ability to pay may improve.” (R., p.149.) Mr. Andersen
asserts that the district court erred by giving little weight to his current inability to pay
and by expecting his future earning ability to improve. Mr. Andersen has neither the
present nor future ability to pay over $50,000 in restitution
As shown by the presentence investigation, Mr. Andersen does not have the
financial resources or current earning ability to pay the full restitution amount.
Mr. Andersen had just turned twenty-one years old at the time of the restitution hearing.
(Presentence Investigation Report (“PSI”),3 p.2.) He dropped out of high school in the
10th grade. (PSI, p.11.) While in school, Mr. Andersen had an Individual Education Plan
for what he described as being “slow.” (PSI, p.11.) He has not obtained a GED. (PSI,
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p.19.) As to work experience, Mr. Andersen has worked only one job in his life and for
only seven days. (PSI, pp.4, 12.) He has had no other employment. (PSI, p.12.)
Mr. Andersen lived with his girlfriend and their young daughter at his parent’s home.
(PSI, p.10.) His mother stated that Mr. Andersen “goes to employment places, but they
all turn him down” due to “his legal situation” and lack of “experience.” (PSI, p.9.) This
information demonstrates that Mr. Andersen lacks any financial resources to pay
restitution. He also lacks the education and work experience to earn the requisite
income to pay restitution.
Further, there is little hope that Mr. Andersen will develop the future ability to pay
the restitution in full. Unlike the defendant in Bybee, who possessed some “business
acumen,” Mr. Andersen has no such skills. Moreover, Mr. Andersen has a young
daughter to support. (PSI, pp.8, 10.) It is all but impossible for someone in
Mr. Andersen’s position to obtain the education level and earning capacity needed to
pay over $50,000 in restitution. As argued by his trial counsel, Mr. Andersen “will be
financially ruined by this.” (Tr., p.62, Ls.11–12.) In light of Mr. Andersen’s situation, the
district court should have exercised its discretion to reduce the restitution amount.

Citations to the PSI refer to the 189-page electronic document containing the
confidential exhibits.

3
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CONCLUSION
Mr. Andersen respectfully requests that this Court vacate the district court’s
restitution order and remand this case for further proceedings.
DATED this 13th day of June, 2016.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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